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A CLASH OF 

CULTURES

TECHNOLOGY

• Innovate

• Disrupt

• Change 
behavior

• Create winners

• Make possible 
new worlds

LAW

• Conserve

• Follow rules

• Maintain order

• Compensate 
losers

• Decide how the 
world should be



THE GOSPEL OF 

DISRUPTION
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A DIFFERENT VIEW

Law does not “lag” behind technology: it co-

produces sociotechnical order

• Intellectual property, for example

Technological change tests and refines pre-

existing social norms 

• Privacy, for example

Law’s primary responsibility is to define and 

protect human values in contexts of change 

• Human dignity, for example
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US CONSTITUTION: 

INTELLECTUAL PROPERTY

Article 1: The Legislative Branch 

Section 8

• The Congress shall have Power:

Clause 8

• To promote the Progress of Science and useful 
Arts, by securing for limited Times to Authors 
and Inventors the exclusive Right to their 
respective Writings and Discoveries
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REQUIREMENTS

Patentable subject matter

•Any new and useful process, machine, 

manufacture, or composition of matter, or 

any new and useful improvement thereof

•No prior publication

•Not obvious to a person having ordinary 

skill in the art to which said subject matter 

pertains
Useful
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“anything under the sun that is made by man”
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THE SUPREME COURT 

AND ITS “FRIENDS”

Genentech:  “...it is not for this Court…to 
attempt like King Canute to command the 
tide of technological development”

Supreme Court: “... judicial fiat as to 
patentability will not deter the scientific 
mind from probing into the unknown any 
more than Canute could command the 
tides”
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Do the words 

“composition of matter”

and “manufacture” 

include

higher life forms?

Do they include genes?



ONCOMOUSE 

(HARVARD MOUSE)

1
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LIMITS OF 

OWNERSHIP

Canadian Supreme Court’s “murine 
metaphysics”

“Higher life forms are generally regarded as 
possessing qualities and characteristics that transcend 
the particular genetic characteristics of which they are 
composed.  A person whose genetic characteristics 
are modified by radiation does not cease to be him or 
herself.  Likewise the same mouse would exist absent 
the injection of the oncogene into the fertilized egg 
cell:  it simply would not be predisposed to cancer.”
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THE PATENTABLE 

GENE

“An isolated and purified DNA molecule that has 
the same sequence as a naturally occurring gene is 
eligible for a patent because (1) an excised gene is 
eligible for a patent as a composition of matter or 
as an article of manufacture because that DNA 
molecule does not occur in that isolated form in 
nature, or (2) synthetic DNA preparations are 
eligible for patents because their purified state is 
different from the naturally occurring compound.”

• USPTO, Utility Examination Guidelines, Federal Register, 
Vol. 66, No. 4, January 5, 2005, p. 1093.
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MYRIAD GENETICS:  

PROFITS FROM CANCER

What Myriad claimed:

Patents on breast cancer 
test based on BRCA1 and 
BRCA2 genes

Patents on BRCA1 and 
BRCA2 genes

Patents on “methods” of 
using tests
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ENTER: AMERICAN CIVIL 

LIBERTIES UNION

Chris HANSEN (for ACLU), April 15, 2013:

“One way to address the question presented by this case is 

what exactly did Myriad invent? And the answer is nothing.

Myriad unlocked the secrets of two human genes. These are 

genes that correlate with an increased risk of breast or 

ovarian cancer. But the genes themselves, their -- where they 

start and stop, what they do, what they are made of, and what 

happens when they go wrong are all decisions that were 

made by nature, not by Myriad.

Now, Myriad deserves credit for having unlocked these 

secrets. Myriad does not deserve a patent for it.”
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DISRUPTIVE LAW

• Tania Simoncelli

• A.B. (Biology and 
Society) Cornell; M.A. 
UC Berkeley

• Senior thesis on bovine 
growth hormone

• ACLU senior scientist

• Constructing the case 
(defendant, patent, 
plaintiffs, experts)
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HOLDING: HUMAN 

GENES NOT PATENTABLE

It is undisputed that Myriad did not create or alter 
any of the genetic information encoded in the 
BRCA1 and BRCA2 genes. The location and order 
of the nucleotides existed in nature before Myriad 
found them.

Groundbreaking, innovative, or even brilliant 
discovery does not by itself satisfy the §101 
inquiry. 

Myriad did not create anything. To be sure, it found 
an important and useful gene, but separating that 
gene from its surrounding genetic material is not 
an act of invention.
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In a pervasively

monitored world

what is a reasonable

expectation of 

privacy?



FOURTH AMENDMENT 

AND PRIVACY

The right of the people to be secure in their 
persons, houses, papers, and effects, 
against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported 
by Oath or affirmation, and particularly 
describing the place to be searched, and the 
persons or things to be seized.
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KATZ V. UNITED STATES (1967)

(OR WHAT IS A TELEPHONE 

BOOTH?)

Illegal gambling 
wagers being 
telephoned from LA 
to Miami and Boston

Wiretap of phone 
booth

No physical intrusion

No search warrant

Violates 4th

Amendment?

7-1 decision in favor 
of Katz
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JUSTICE HARLAN’S 

OPINION

“(a) that an enclosed telephone booth is an area 

where, like a home, and unlike a field, a person has 

a constitutionally protected reasonable 

expectation of privacy; 

(b) that electronic as well as physical intrusion into 

a place that is in this sense private may constitute 

a violation of the Fourth Amendment; and 

(c) that an invasion of a constitutionally protected 

area by federal authorities is, as the Court has long 

held, presumptively unreasonable in the absence 

of a search warrant.”
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TECHNOLOGICAL 

CHANGE
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GPS CASE: 

US v. JONES (2012)

Drug trial of Antoine 
Jones

28 days of secret 
tracking of Jones via 
GPS device on Jeep

Trial on conspiracy 
to distribute drugs

Sentence: life 
imprisonment
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JUSTICE BREYER IN 

JONES

"If you win this case then there is nothing to 
prevent the police or the government from 
monitoring 24 hours a day the public 
movement of every citizen of the United 
States. And no one, at least very rarely, sends 
human beings to follow people 24 hours a day. 
That occasionally happens. But with the 
machines, you can. So if you win, you suddenly 
produce what sounds like 1984."
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Who decides what

human dignity 

means in the age of 

gene editing?



A FAMOUS FIRST



CRISPR: A NEW 

PRECISION?

3
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Engineering Ambitions

3
1





A GENETIC BILL OF RIGHTS
COUNCIL FOR RESPONSIBLE GENETICS
1. All people have the right to preservation of the earth’s biological and genetic 
diversity.

2. All people have the right to a world in which living organisms cannot be patented, 
including human beings, animals, plants, microorganisms and all their parts.

3. All people have the right to a food supply that has not been genetically 
engineered.

4. All indigenous peoples have the right to manage their own biological resources, 
to preserve their traditional knowledge, and to protect these from expropriation and 
biopiracy by scientific, corporate or government interests.

5. All people have the right to protection from toxins, other contaminants, or 
actions that can harm their genetic makeup and that of their offspring.

6. All people have the right to protection against eugenic measures such as forced 
sterilization or mandatory screening aimed at aborting or manipulating selected 
embryos or fetuses.

7. All people have the right to genetic privacy including the right to prevent the 
taking or storing of bodily samples for genetic information without their voluntary 
informed consent.

8. All people have the right to be free from genetic discrimination.

9. All people have the right to DNA tests to defend themselves in criminal 
proceedings.

10. All people have the right to have been conceived, gestated, and born without 
genetic manipulation.

10. All people have the right to have 

been conceived, gestated, and born 

without genetic manipulation.



OVIEDO CONVENTION
Article 1 – Purpose and object

Parties to this Convention shall protect the dignity and identity of 

all human beings and guarantee everyone, without discrimination, 

respect for their integrity and other rights and fundamental 

freedoms with regard to the application of biology and medicine. 

Article 2 – Primacy of the human being

The interests and welfare of the human being shall prevail over 

the sole interest of society or science.

Article 13 – Interventions on the human genome

An intervention seeking to modify the human genome may 

only be undertaken for preventive, diagnostic or therapeutic 

purposes and only if its aim is not to introduce any 

modification in the genome of any descendants.  





THREE MODES OF 

MANAGING GLOBAL 

DIVERSITY

Coexistence

• Live and let live

• Manage borders to prevent contamination

• Principles of conflict of laws

Cosmopolitanism

• Accord hospitality

• Accommodate difference without adopting universality

• Principles of mutual respect

Constitutionalism

• Adopt common norms

• Difference only within shared normative framework

• Principles of common humanity



Thank you!


